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INTRODUCTION 

The Teamsters Rail Conference consists of the memberships of the Brotherhood of Locomotive 

Engineers and Trainmen (BLET) and the Brotherhood of Maintenance of Way Employes Division 

(BMWED), two autonomous divisions within the larger Teamsters union.  Collectively, the Rail 

Conference represents almost one half of the organized railroad workers in the United States.  

The Teamsters Airline Division represents over 40,000 workers in the aviation industry in every 

craft and class.  We respectfully submit the following report and proposal regarding policy 

initiatives that we believe should be implemented by the National Mediation Board (NMB or 

Board).  Our report begins with an Executive Summary and is followed by the full report which 

contains an attachment representing a joint labor-management proposal submitted to the NMB 

in 2007 that addresses one of our policy initiatives. 

The actions and activities of the NMB have an immediate impact on the working lives of Rail 

Conference and Airline Division rank and file members.  The Board conducts mediation of 

collective bargaining disputes and is the gatekeeper regarding a party’s release from mediation 

into the 30 day cooling off period that can end in a strike or lockout.  The NMB also oversees 

“representation disputes,” involving the attempts by unions to organize those unrepresented 

employees working in the railroad and airline industries.  Finally, the Board assists in the 

administration of the arbitration of contract grievances in the railroad industry. 

Respectfully submitted, 

 

Edward W. Rodzwicz 

BLET National President 

Freddie N. Simpson 

BMWED National Division President 

Captain David Bourne 

IBT Airline Division Director 
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EXECUTIVE SUMMARY 

The general purposes of the Railway Labor Act were set forth in 1926 and remain unchanged to 

this day.  This Congressional mandate forbids “any limitation upon freedom of association 

among employees;” demands, “the prompt and orderly settlement of all disputes concerning 

rates of pay, rules or working conditions;” and requires the “prompt and orderly settlement” of 

contract grievances.”  The National Mediation Board (NMB or Board) has done nothing over the 

past eight years to further these important policy objectives.  Indeed, as explained in detail 

within our report, the NMB has engaged in actions which seriously compromise and contravene 

the national labor policy expressed in the general purposes of the Railway Labor Act.  

Accordingly, the Rail Conference and the Airline Division strongly urge the following changes in 

policy regarding the NMB. 

Union Organizing Campaigns: 

 Certification of employee representatives through a check of authorization cards; 

 Increased “freedom of association” for employees in the workplace during an organizing 

campaign that should include the following necessary reforms — 

 That the employee organizations are given correct names and addresses of all 

employees in the bargaining unit at the outset of the election process so that the 

union may communicate directly with all prospective voters in the same manner 

as the carrier; and 

 That the employee representatives are provided access to the carrier’s facilities 

to hold voluntary meetings with the employees on the same terms as carriers. 

 Certify unions on the basis of receiving a majority of votes cast in favor of 

representation.  

 Eliminate the “derivative carrier” rule whereby employers with only tangential contact 

with air or rail operations are wrongly classified as “carriers” because they perform 

certain types of subcontracted work under the nominal “control” of a carrier. 

 Allow accretions of employee classifications upon the NMB’s finding that a classification 

is part of a craft or class, without need for the filing of authorization cards or other 

dilatory process. 

 Conclude handling of the notice published at 35 NMB No. 61 in accordance with the 

recommendations contained in the joint comments filed on September 3, 2008, by the 

BLET and the United Transportation Union. 

Mediation of Collective Bargaining Disputes: 

 The NMB must stress that mediation is the “last stop” in the collective bargaining 

process that will require frequent, intensive bargaining to reach an agreement; and 
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 The NMB must acknowledge that parties bargaining in good faith may not reach 

agreement and a release from mediation is simply another part of the collective 

bargaining process designed by Congress. 

 When Rail Labor Organizations express a formal desire to bargain as a coalition with one 

or more carriers, the Board’s mediation efforts for all such Organizations should be 

included in a single docket. 

Conduct of Arbitration of Contract Grievances: 

The Board must acknowledge that the day to day administration of the grievance arbitration 

machinery created by Congress in the Railway Labor Act is reserved to labor and management 

and should, therefore, attempt to aid those parties in the implementation of labor and 

management’s joint recommendations to the NMB in 2007 regarding efficient changes to that 

arbitration machinery.  Additionally, the Board should restore the position of Chief of Staff to 

facilitate its administration of grievance arbitration and coordinate mediation and 

representation activities. 
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Introduction 

Any set of policy prescriptions for the National Mediation Board (NMB or Board) cannot be 

understood without reviewing the origin of the agency and its relationship with Rail Labor for 

almost 100 years.  Without a brief summary of the history of the NMB, any policy prescriptions 

will lack context and may appear unnecessary or quixotic.  What follows is a brief history of the 

agency, the current problems the Rail Conference and the Airline Division confront with the 

Board, and our policy prescriptions to make the agency work in the interests of working men 

and women employed in the railroad industry. 

Historical Background 

The Transportation Act of 1920 returned operation of the nation’s railroads to private control 

following Federal operation during World War One.  That omnibus act attempted to regulate 

both labor relations in the rail industry and rail economics — specifically railroad mergers and 

acquisitions as well as railroad capital finance.  Specifically, the 1920 Act created a Rail Labor 

Board with limited oversight regarding collective bargaining and granted the Interstate 

Commerce Commission the authority to approve rail mergers and acquisitions that might 

otherwise run afoul of antitrust laws. 

The Railroad Labor Board was a nine member panel composed of representatives of rail 

management, rail labor and the “public.”  The Board was given the authority to issue decisions 

in favor of one side or the other in a collective bargaining dispute and publicize any violation of 

its decisions.   The Board’s inability to resolve the Shopmen’s Strike of 1922 led to a union 

boycott of the Board.  Similarly, the provisions in the 1920 Act regarding adjustment of 

grievances was permissive rather than mandatory and also proved unworkable.  These 

developments demonstrated the 1920 Act was insufficient to produce stable labor relations in 

the rail industry. 

In 1926, Congress enacted the Railway Labor Act, legislation jointly drafted by representatives 

of rail labor and rail management, in an attempt to create a comprehensive scheme for ordering 

labor relations in what was the pre-eminent transportation mode of the time.  Serious 

difficulties under the Act remained until the Congress passed substantial amendments to it in 

1934.  The history of “modern” labor relations in the rail industry can be traced to those 

amendments.  The 1934 amendments created the current National Mediation Board and 

conferred upon it the authority to investigate disputes among employees regarding the identity 

of their collective bargaining representatives with rail carriers.  Additionally, the 1934 

amendments created the National Railroad Adjustment Board, a permanent body given 

exclusive jurisdiction to arbitrate grievances arising under collective agreements and a process 

whereby those decisions could be enforced or reviewed in federal court. 
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The 1934 Amendments created a Railway Labor Act that: 

 viewed collectively bargained agreements as the best way to develop and preserve 

reasonable rates of pay, rules and working conditions in the railroad industry; 

 fostered bargaining of those agreements through the status quo provisions of the Act 

that prohibit unilateral action by either party during bargaining; 

 favored the self-organization of railroad employees represented by labor organizations 

of their own choosing; and 

 mandated federally-subsidized arbitration of all grievances arising out of collective 

bargaining agreements rather than subject these disputes to strikes or court actions. 

The National Mediation Board is directly involved in promoting those national labor policies 

through -- 

  its obligation to investigate organizing campaigns on rail carriers and certify, when 

appropriate, a labor organization as the employees’ representative; 

 its administration of the assignment and payment of arbitrators at the National Railroad 

Adjustment Board and Public Law Boards created under the 1966 amendments to the 

Railway Labor Act; and 

 its conduct of mediation in collective bargaining disputes between labor and carriers.   

 Over the last eight years, the Board has failed miserably in all three areas. 

Employee Organizing 

Section 2 Ninth of the Railway Labor Act grants the NMB exclusive jurisdiction to investigate any 

dispute “among a carrier’s employees as to who are the representatives of such employees.”  In 

conducting such an investigation the NMB is authorized by Congress “to take a secret ballot of 

the employees involved, or to utilize any other appropriate method of ascertaining the names 

of their duly designated an authorized representatives in such manner as shall insure the 

choice of representatives by the employees without interference, influence, or coercion 

exercised by the carrier.”  (emphasis added)  Presently, the NMB will certify a union based upon 

a card check of authorizations, provided that the carrier does not object.1 

The Railway Labor Act permits the NMB to certify employee representatives based upon checks 

of authorization cards signed by a majority of employees.  The NMB should immediately 

develop procedures to utilize in its investigation of representation disputes that would permit 

the certification of employee representatives by card check. 

                                                      
1
 Section 7, NMB Representation Manual. 
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The NMB’s utilization of a card check certification in organizing campaigns also would have the 

salutary effect of involving the Board in fewer cases of investigating election interference in such 

campaigns.  Presently the NMB reviews complaints of election interference under a standard 

called the “laboratory conditions,” which are designed to permit the employees to exercise a 

free choice of their representative.  In practice, the laboratory conditions are standardless and 

for the past eight years have been used to shelter anti-union behavior from official sanction.  A 

recent example from the railroad industry demonstrates this problem. 

In Train Dispatchers and Union Pacific R.R., 34 N.M.B. 21 (2006) the NMB found that the carrier 

increased its communications with employees regarding the merits of remaining unorganized 

and increased the number of “voluntary” meetings to further spread its message.  The Board 

found that such increased communication in direct response to an organizing campaign did not 

taint the laboratory conditions.  We submit that no organizational campaign is truly free and fair 

unless: 

 the employee organizations are given correct names and addresses of all employees in 

the bargaining unit at the outset of the election process so that the union may 

communicate directly with all prospective voters in the same manner as the carrier; and 

 the employee representatives are provided access to the carrier’s facilities at reasonable 

times to hold voluntary meetings with the employees. 

A failure to permit the union to engage in the same type of communication with employees that 

the employing carrier utilizes is inherently unfair and coercive.  The NMB’s refusal to provide 

parties to its representation procedures with the names and addresses of employees involved in 

representation disputes improperly enhances the power of the employer in the workplace, and 

no free or fair election is possible under these conditions; moreover, the neutrality of the 

agency and the integrity of legal processes are called into serious question.  The National Labor 

Relations Board has long required an employer to distribute an “Excelsior” list of employee 

names and addresses at the commencement of the NLRB’s election procedure.   Provision of 

this list is generally acknowledged as an effective means of allowing fair discussion of the merits 

of unionization.  Basic fairness requires the distribution of such a list in RLA-governed cases 

even more than NLRA cases, given the nationwide scope of RLA crafts or classes and the NMB’s 

non-workplace-based method for conducting balloting.   Carriers should accordingly be required 

to provide employees’ addresses as part of the list of eligible voters provided at the very outset 

of the election process.  Furthermore, the NMB should change its practices to allow unions to 

provide address corrections and duplicate ballot requests; allowing the carrier the control over 

providing addresses gives a non-party control over who gets to cast a vote . 



4 

 

Additionally, where carriers exercise their ability to conduct employee meetings to express their 

views about a union campaign, union supporters and representatives must be permitted access 

to company property to conduct informational meetings on the very same terms.   

A recent NMB decision involving an organizing campaign by the Association of Flight 

Attendants-CWA at Compass Airlines has cast doubt on the Board’s long-standing rules for 

determining the cutoff date for determining employees who are eligible to vote in a 

representation election.  The Board’s traditional rule has defined the cutoff date as the last 

payroll date prior to the organization’s filing an application to represent the employees.  In 

Compass, the Board agreed with a carrier position that the eligibility date should be moved 

forward by approximately 75 days from the application date due to hiring of new employees by 

the airline.  This meant a significant expansion of the number of eligible employees — and thus 

the number of votes required to organize.  By altering the traditional rule for determining the 

eligibility date, under the cloak of enfranchising employees, the Board actually permits the 

carrier to stack up the voter pool that, when combined with the Board’s requirement of an 

absolute majority in favor of representation, helps defeat organizing.  Given that carriers can 

make procedural filings to delay the election process, this rule is another example of the Board 

adopting rules that enable carriers to undermine employee organizing. 

We note that a fundamental purpose of the Railway Labor Act was free and fair collective 

bargaining between representatives chosen by the employees and the carriers.  The language of 

Section 2 Ninth speaks of disputes among the employees over representation, not disputes 

between a carrier and its employees.  While the carriers may have the right to communicate 

with their employees, the primary goal of the Railway Labor Act and the NMB’s investigation of 

a representation dispute is to ensure the employees’ free choice of representative without 

influence or coercion by their employer.  The current NMB’s handling of representation disputes 

does not further that important statutory goal. 

Presently, for a union to be certified as the representative of a class or craft, the NMB requires 

that a union receive votes from a majority of the employees in that craft or class, or in 

competitive elections, the union must receive the greatest number of votes against other 

unions, provided that a majority of the craft or class voted in the election.  We believe the 

requirement that a “majority” of the entire craft or class vote in a representation election is an 

artificial barrier to representation that is not required by any provision of the Railway Labor Act.  

Under Section 2 Ninth, the NMB is granted substantial discretion regarding the manner in which 

it conducts its investigation and certification of employee representatives.  While the “majority” 

voting provision certainly is one of a series of permissible discretionary choices, it is not 

compelled. 
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Given that many critics of certification by authorization cards contend that such a method is 

inconsistent with notions of “democracy” and “secret ballot choice,” the 50% + 1 balloting 

requirement plainly fails that litmus test.  No election for public office in the United States 

requires the successful candidate to obtain the most votes and have a majority of the potential 

voters vote in the election.  There is no compelling reason or interest to put that obstacle before 

a union.  Essentially, the NMB presently accepts apathy as a vote against representation which 

would be the same as counting all registered voters who did not vote in an election as “voting 

against” a candidate, even if unopposed.  Accordingly, we would support the NMB adopting a 

form of modified “Laker Ballot”2 for general application in representation elections.  In other 

words, the NMB should adopt a balloting procedure that requires opponents of representation 

to affirmatively vote “against” representation, rather than construe passive behavior as active 

opposition to representation. 

In recent years, the NMB increasingly has found that employers that are not carriers under the 

RLA are nonetheless covered by the Act because they are “derivative carriers”; in other words, 

they perform traditional work of carriers under the “control” of a carrier.  In some cases, this 

rule has been sued to strip union representation from employees whose representatives were 

long since certified by the NLRB as collective bargaining representatives.   The application of the 

derivative carrier rule denies employees the right to organize by placing them under the Railway 

Labor Act when they are not part of a carrier system that the Act envisions (obviously, a non-

carrier has no such “system”); nationwide units are inappropriate for groups of employees that 

have no interaction and no fundamental community of interest.  The Board should reconsider 

this recent trend and limit its jurisdiction to cases involving RLA-defined carriers and entities 

that contract to provide the services of an carrier’s entire craft or class on a system-wide basis.   

Where the Board exercises jurisdiction over such non-carriers, the “system” recognized by the 

Board should be limited to the system of the air or rail carrier serviced by the non-carrier and 

should not be defined by the non-carrier’s unrelated operations.  

The NMB should also reconsider its accretion process.   The NMB conducts elections on a craft 

or class-wide basis; these crafts or classes are usually comprised of many different 

classifications.  Occasionally, a classification properly within a craft or class is excluded through 

accident.   In such a case, a union may petition the NMB will to “accrete” the classification to its 

proper class or craft without an election.   Under current processes, the union must provide the 

NMB with authorization cards from the employees in question in order to initiate such a 

petition.  And recently, the Board has sometimes delayed accretions unnecessarily.   An 

accretion is based upon the premise that the employees in a classification have been improperly 

excluded and are properly within a craft or class that is represented by a union the NMB has 

certified as a representative.   There should be no need for a petition by authorization cards in 

                                                      
2
  Laker Airways, 8 N.M.B. 236 (1981). 
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such a case; the NMB’s determination of the proper craft or class of a classification should 

dispose of any dispute over the representative of that class without further process.  Indeed, 

any other method of addressing an accretion risks the fracturing of crafts and classes into 

represented and unrepresented segments, and permitting carriers to gerrymander the 

employee electorate.    

Finally, the NMB should promptly and decisively dispose of the issues raised by the current 

Board in its July 15, 2008 Notice published at 35 NMB No. 61.  In that Notice, NMB solicited 

comments regarding its intention to purportedly revise and/or clarify Sections 2.4, 3.3, 8.2, 9.2, 

9.205, 13.304-2, and 19.7 of its Representation Manual (Manual).3  In response to this Notice, 

the Rail Conference and the Airline Division filed comments concerning these proposals, as did 

the BLET and the United Transportation Union, jointly.  Copies of these comments are attached 

to this paper for the Transition Team’s ready reference.  In summary: 

 The Rail Conference and the Airline Division support the NMB’s proposed revision to 

Section 2.4 to establish that a carrier’s failure to provide a substantially accurate 

eligibility list may be considered election interference.  We believe this requirement 

should also apply to the carrier’s obligation to provide an accurate address list for 

eligible voters. 

 We recommend the Board expressly establish the standing of intervenors under Section 

1.2 of the Manual by adding a subsection that reads, “An organization or individual may 

intervene upon a 35 percent showing of interest following the submission of an 

application.” 

 Under Section 8.2 of the Representation Manual, the Board should not grant any greater 

weight to the records of carriers in determining employee eligibility than those of 

organizations.  Further, the NMB should require carriers to demonstrate reasonable 

efforts to maintain the currency and accuracy of their employment records. 

 We believe the Board should continue its traditionally separate rules for determining the 

eligibility of trainees in the airline industry and the rail industry.  The Board should 

continue to recognize the traditional status of trainees in the rail industry in requiring 

only that the employee be engaged in productive work in the craft or class, rather than 

working full-time in the craft or class. 

 We believe the NMB should recognize continuing eligibility for leave of absence under 

Section 9.205 only for those employees on a leave of absence established by statute or 

under a collective bargaining agreement. 

                                                      
3
  The Board later published a “clarification” with respect to the proposed creation of Section 19.701. See 35 NMB 

No. 62 (July 31, 2008). 
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 The NMB should maintain in Section 19.205 of the Manual its current (and historically-

applied) rule in the merger of carriers that where a labor organization is the certified 

representative for a sufficient number of employees to constitute a majority of the 

combined craft or class, and no party files an application for intervention to represent 

the combined craft or class within the permitted period for intervention, the NMB will 

certify the majority union without election. 

Arbitration 

The Railway Labor Act requires arbitration of contractual grievances.  In 1934, Congress 

established a quid pro quo, under which rail labor would obtain mandatory arbitration of 

grievances in proceedings where the arbitrators are paid by the Federal government and the rail 

unions would be denied the right to strike over grievances (called “minor disputes”).  The 

vehicle for this arrangement is the National Railroad Adjustment Board, composed equally of 

labor and carrier representatives divided into four “divisions” that represent the various craft 

divisions within the industry: train and engine; shopcraft and mechanical; maintenance of way, 

signal and clerical; and others.  When the Adjustment Board deadlocks on a grievance, the 

National Mediation Board appoints an arbitrator and compensates that appointee for time 

spent on the case and any other reasonable travel expenses.  An alternative, complementary 

process was created in 1966, when Congress amended Section 3 Second to permit the creation 

of ad hoc Public Law Boards between specific carriers and unions to resolve grievances in a 

manner similar to the National Railroad Adjustment Board. 

Over the past eight years, the NMB has meddled in and disrupted the arbitration process.  Two 

examples clearly illustrate this problem. 

In late 2006, Board Member Harry Hoglander requested that labor and management jointly 

devise plans to eliminate a 5,000 case backlog at the NRAB.  On February 27, 20007, labor and 

management jointly presented a series of recommendations to Mr. Hoglander and the Board.  

These recommendations were the product of intense negotiations between labor and 

management and represented their best efforts to resolve the problem.  (A copy of the parties’ 

recommendations is attached.)  Notwithstanding this effort, the NMB has made no attempt to 

facilitate or adopt any of the joint recommendations.  Instead, the NMB continues to criticize 

the parties’ efforts in arbitration without proposing any plan to address that criticism.   

A specific example of NMB meddling in the statutory arbitration process resulted in the Board’s 

actions being overturned by the U.S. District Court for the District of Columbia, CSX v. NMB, 

C.A. No. 04-0611 (RWR), August 29, 2005.  In that case, the court found the NMB acted outside 

its statutory authority when it unilaterally abolished thirty one Public Law Boards created under 

Section 3 Second between CSX Transportation and the Brotherhood of Maintenance of Way 

Employes and replaced them with a single board.  The litigation surrounding this illegal act 
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delayed resolution of the pending grievances for an extra year while the status of the cases to 

be arbitrated remained in judicial limbo. 

We submit that the National Mediation Board should adopt and help implement the joint Labor 

and Management recommendations from 2007.  Those recommendations are: 

 The parties should continue to seek a supplemental appropriation, perhaps a "No-Year" 

appropriation, to address the current backlog.  In the future, the NMB should consult 

with labor and management to determine appropriate Section 3 budgets sufficient to 

address pending cases and anticipated new cases. 

 The NMB should meet with the parties and a representative of the arbitrators to 

consider ideas for revisions to current procedures for allocating travel, hearing and 

writing days to address the concerns identified above.  Moreover, the NMB should once 

again provide arbitrator case load reports to designated labor and management 

advocates as it did in the past. 

 The parties and the NMB should periodically monitor case loads so that if backlogs begin 

to develop between specific parties, efforts can be made to determine causes and 

solutions.  And, we recommend that the parties and the NMB jointly plan periodic 

conferences to examine various means to more effectively manage the number of new 

cases entering the system. 

 The services of appropriate NRAB labor and carrier members should be utilized 

informally by the NMB as an expert resource in periodically evaluating arbitrator 

practitioner charges. 

 Future Section 3 budget allocations should take into account both the amount needed to 

resolve existing and anticipated cases as well as providing for an increase in the 

arbitrators’ daily rate.  Moreover, as recommended above, the parties, the NMB and a 

representative from the arbitrator community should meet to consider suggestions for 

appropriate revisions to travel, hearing and award writing authorization policies. 

 The case load (30 docketed cases) and arbitrator travel (10 case minimum) pilot 

programs should be permanently abandoned because the legitimate concerns of the 

NMB that these pilot programs were designed to address can be better addressed by the 

various recommendations set forth above. 

Mediation 

The NMB may become involved in a collective bargaining dispute upon request of either labor 

or management.  Additionally, the NMB may intervene sua sponte “in case any labor emergency 

is found by it to exist at any time.”  Regardless of the manner in which the NMB becomes 
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involved, the statute commands it to “promptly put itself in communication with the parties to 

such controversy, and shall use its best efforts, by mediation, to bring them to agreement.”  

Despite the clear exhortation to expedition contained in the statute, the NMB’s conduct of 

mediation has been the dysfunctional opposite. 

The poster child for NMB fecklessness in mediation was the seven year long process involving 

several unions and Amtrak that culminated in Presidential Emergency Board No. 242.  In that 

case, which effectively spanned two rounds of bargaining in the freight railroad industry, the 

NMB conducted few meetings, passively accepted insults from Amtrak management and 

otherwise treated the bargaining process as not worthy of respect.  The effects of this long 

drawn out process can be shown from the retroactive pay awards to Amtrak employees that 

total in the tens of thousands of dollars per employee.  Due to the extreme duration of this 

mediation case, the ability of Amtrak to fund its full backpay obligations under the contract 

remains in doubt.  Indeed, a failure of Amtrak to make its second installment of retroactive 

payments to employees in the spring would trigger a new countdown permitting the employees 

to strike Amtrak. 

Both the Amtrak bargaining and the national freight bargaining round that concluded in 2007 

featured something relatively new for the railroad industry — joint bargaining by a coalition of 

unions representing a significant majority of the workforce.  After learning of the carriers’ 

objections to formal recognition of these coalitions, the Board once again adopted an 

obstructionist posture, in naked violation of its statutory duty to assist in the “prompt and 

orderly” resolution of disputes, by docketing separate mediation cases for each coalition union.  

The incoming Board should repudiate such conduct by adopting a policy that, when Rail Labor 

Organizations express a formal desire to bargain as a coalition with one or more carriers, the 

Board’s mediation efforts for all such Organizations should be included in a single docket. 

We view the mediation philosophy of the current NMB as nothing more than a carrier-friendly 

way to put contentious bargaining disputes on ice.  That is not the proper function of the Board.  

Instead, mediation should be seen as the last step in collective bargaining, after the parties’ 

voluntary efforts to reach agreement have failed.  In other words, the NMB should treat the 

mediation process from its onset as the culmination of collective bargaining by forcing the 

parties to remain at the table, bargaining frequently with only short periods in between 

intensive bargaining sessions.  If such intensive bargaining under the auspices of a mediator is 

unsuccessful, the NMB should proffer arbitration to the parties and begin the 30 day cooling off 

period.  In other words, the NMB should actively push serious bargaining in mediation and if 

that bargaining is unsuccessful, move the parties to the next stage in the statutory process.  

Presently, the NMB has treated mediation as a process whereby carriers are permitted to avoid 

their collective bargaining obligations for months or years at a time.  No other industry has such 

long and drawn out bargaining, especially once mediation has been invoked. 
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We submit the NMB should develop an internal timetable for the prompt resolution of 

mediation cases on its docket.  Parties should be called to the table frequently and required to 

bargain intensively when they are there.  If the parties refuse to engage in collective bargaining 

or are unsuccessful in bargaining, the NMB should allow the statutory processes to work and 

promptly proffer arbitration to the parties.  It has been the experience of the members of the 

Rail Conference and the Airline Division that many agreements are hammered out once the 

parties realize that the only statutory alternatives left to them besides agreement are the strike 

and the lockout.  

Administration 

Since 2004, the Mediation Board has operated without a Chief of Staff.  This position existed at 

the Board for decades to provide it with executive administrative leadership (under different 

previous titles.)  The Chief of Staff is able to oversee the entirety of the Board’s functions, and 

give continuity to the Board’s administration through transitions of the tenure of Board 

members.  Further, the Chief of Staff assists the Board members with strategic policy assistance. 

The lack of a Chief of Staff has deprived the Board of career executive leadership of the career 

staff.  It has also deprived the Board of coordinated executive leadership of the Board’s various 

functions.  The Airline Division and the Rail Conference believe the appointment of a Chief of 

Staff for the Board is urgently required to improve the Board’s operations. 

Conclusion 

The Bush administration’s disdain for effectively-functioning government has been exemplified 

throughout the Executive Branch and its agencies.  While the NMB’s handling of the Amtrak 

bargaining is a poster child for ineptitude, it is only one of many, as we have demonstrated.  

Compounding the ideological hostility resident in a majority of the present Board is the fact that 

its rotating Chair left the agency rudderless for significant periods of time.  We strongly believe 

that a key first step to straightening out the morass at the NMB is to restore the position of 

Chief of Staff.  An effective National Mediation Board will work in a coordinated fashion at all 

levels, and across the full range of services it provides.  A strong Chief of Staff also is needed to 

institutionalize the reforms we propose in this paper, so that they do not simply become the 

“flavor of the month” of the new Board members; rather, they will chart a new course for the 

NMB to follow as it finally enters the 21st Century. 
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Brotherhood of Locomotive Engineers & Trainmen united transportation union 
 1370 Ontario Street, Mezzanine 14600 Detroit Avenue 
 Cleveland, Ohio 44113-1702 Cleveland, Ohio 44107-4250 
 

 

 

September 3, 2008 

Via Facsimile (202) 692-5085 and U.S. Mail 

Ms. Mary Johnson, General Counsel 

National Mediation Board 

1301 K Street, N.W. 

Suite 250 East 

Washington, DC 20005-7011 

Re: BLET’s and UTU’s Comments on Proposed Representation Manual Changes 

Dear Ms. Johnson: 

United Transportation Union (“UTU”) and Brotherhood of Locomotive Engineers and 

Trainmen (“BLET”) respectfully submit their comments in response to the National Mediation 

Board’s (“NMB”) July 15 and July 31, 2008 Notices regarding the NMB’s Proposed Revisions 

to its Representation Manual. 

Proposed Rule 9.2.  NMB proposes to amend Rule 9.2 with respect to eligibility of 

trainees to vote in representation elections.  Specifically, the amendment would provide that a 

“trainee will be considered eligible if the Carrier provides substantive evidence that the 

individual is on the payroll, receives benefits, accrues seniority, and has performed work in the 

craft or class prior to the cut-off date.”  Training to become a locomotive engineer is a lengthy 

process, which is governed by Federal Railroad Administration regulations promulgated at 

Part 240 of Title 49 of the Code of Federal Regulations. 

Frequently, the training program for a locomotive engineer extends many months beyond 

the point at which a trainee is awarded and begins to accumulate seniority as a locomotive 

engineer.  During this period, the trainee is in the “on-the-job training” segment of the training 

program and does not perform work as a locomotive engineer per se.  This is a function of the 

sizeable territories over which locomotive engineers are required to qualify and varies in direct 

correlation to the size of a particular seniority district.  BLET and UTU strongly urge NMB to 
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clarify that the clause “has performed work in the craft or class” includes performing work as a 

trainee. 

Proposed Rule 19.701.  UTU and BLET are concerned about the NMB’s controversial 

proposal that may make it harder for workers to retain their union membership in certain airline 

and railroad mergers.  It is particularly troubling that the Board has taken this step shortly after 

the announcement of the largest proposed airline merger in American history and at a time when 

several airlines are contemplating significant mergers.  We strongly urge the Board to withdraw 

this troubling new proposal. 

Under the Board’s current rules and well-established case law, if a unionized class or 

craft from one airline or railroad is larger and “not comparable” in size to the class or craft 

performing the same work at the other airline or railroad in a merger, the former class or craft is 

automatically certified as the representative of all the workers on the merged airline or railroad.  

The Board has consistently held a unionized group of workers to be “not comparable” if it 

constitutes 65 percent or more of the merged group of workers. 

On July 15, the Board proposed to amend Section 19 of its Representation Manual 

(“Manual”) to change the procedures for a union to expand its certification after a merger occurs.  

Under the Board’s new proposal, a union’s certification would only be extended where that 

union’s membership is “more than a substantial majority” of the merged group, a standard that 

the Board has never used which appears to be more difficult to satisfy than the current “not 

comparable” standard.  The Board’s public announcement provides no explanation for why it 

proposes to adopt this standard. 

Under the proposed Section 19.701, the new threshold for extending certification, as 

noted, is “more than a substantial majority,” and the Board determines what this percentage is, 

apparently on a case by case basis.  This is, at best, an ambiguous, unknown standard with which 

parties will have no experience, as opposed to the long-settled and well understood comparability 

analysis that has applied heretofore.  The new standard will grant the Board unprecedented 

discretion to extend or deny certification to unions involved in mergers. 

This amendment to the Representation Manual which provides the Board unprecedented 

discretion appears to be a roundabout way of empowering the NMB to investigate a carrier’s 

representative status on its own initiative.  Obviously, as was decided in RLEA v. NMB, 29 F.3d 

655 (D.C. Cir. 1994), the plain text and legislative history of Section 2, Ninth of the Railway 

Labor Act, 45 U.S.C. § 152 Ninth, prohibit the Board from investigating a representation dispute 

except upon the request of the employees involved the dispute.  Accordingly, this proposed 

modification of the Merger Procedures again poses all sorts of problems for the Board and 

should be withdrawn. 
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UTU and BLET also are troubled that the Board would consider adopting a new and 

uncertain standard for when a union may extend its certification after a merger.  For nearly 20 

years, the Board has consistently applied the current “not comparable” standard to determine 

whether a union continues to enjoy majority support from employees subsequent to a merger.  

Imposing an ambiguous and potentially more difficult standard for automatically extending a 

certification would cause many covered employers and unions to engage in costly and 

contentious representation fights when majority union representation has already been 

established. 

When a union represents a majority of a combined class or craft after a merger, the Board 

in the past would err on the side of extending union certifications and collective bargaining 

agreements.  Losing a union’s certification after a merger is exceptionally adverse for the 

workers, who lose their collectively-bargained wages, job security, and benefits, and is disruptive 

to stable labor relations.  Therefore, any rule change that makes it harder for workers to retain the 

union’s certification – essential to maintaining those contractual terms and conditions of 

employment – is a reason for grave concern for any represented aviation or railroad worker and 

the public at large.  Such a change could even embolden carriers to merge to eliminate their 

employees’ union membership and impose wage and benefit cuts.  While such carriers may see 

very short-term advantages from reduced labor costs when workers no longer have a voice on the 

job, the public is the medium and long-term loser.  The public will bear the costs associated with 

protracted labor disputes and a demoralized, less effective workforce, due to the disruption and 

the assault on worker’s rights and terms of employment that the proposed Board rule is inviting. 

UTU and BLET are also very concerned with the Board’s decision to add a final sentence 

to Section 19.701 in its July 31, 2008 notice, regarding the use of authorization cards in 

extending a union’s certification.  We understand that the Board intends for this language to 

codify its current policies, which allow a labor organization to extend its certification through a 

check of authorization cards or voluntary recognition, when the carrier consents to such 

procedures.  Nevertheless, it is unclear to us whether the proposed language adequately conveys 

the Board’s current policies, even after the Board modified the language on July 30.  Moreover, 

since a labor organization may indeed extend its certification through a check of authorization 

cards, we fail to see why the Board would adopt language stating that “[a]uthorization cards … 

may not be used towards getting a certification extended.” 

Finally, BLET and UTU understand that two of the Board members have expressed the 

view that this modification is not intended to work a substantive change in relation to its settled 

“comparability” analysis concerning the situations in which a certification can be extended 

without an election.  In that case, the rule change is needless, and can only sow confusion and 

suspicion.  As a result, UTU and BLET ask that this proposal be withdrawn. 

Proposed Rule 13.304-2(5).  UTU and BLET find troubling on several levels the 

Board’s proposal to change the longstanding Representation Manual provisions dealing with 
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Void Ballots in proposed Section 13.304-2(5).  This new provision would, for the first time, put 

the Board in the position of divining the intent of the voter by requiring a determination as to 

whether an otherwise facially valid vote should not be counted because the representative 

selected was not actually intended by the voter to serve as a true representative in cases where 

the vote was for “a current political candidate or other widely known individual ….”  This 

proposed rule is unclear on its face.  It would sow unneeded confusion in the process.  Voters or 

organizations may be unclear, for example, as to what the terms “current political candidate or 

other widely known individual” means and how they would be applied by the Board.  For 

example, is the rule talking about public political candidates for federal, state or local elected 

office, and if so, which ones, or is the rule talking about union political leaders?  This standard is 

far too vague and would provide the Board too much discretion to negate otherwise clearly valid 

votes for representation. 

The substantive intent of the rule change is even more troubling, however, than its 

wording.  The rule would mark a significant departure for the Board, which has for decades been 

careful not to engage in the subjective task of divining voter intent concerning the bona fides of a 

chosen representative.  Up to this point, the Board has appropriately determined only the facts of 

whether the voter is eligible and has in fact clearly expressed a desire for some form of 

representation.  Indeed, in every election, the parties know well and ensure that voters well 

understand that any valid ballot cast is a vote for representation.  There is no need to make the 

fact-finding role of the Board any more subjective than is necessary to determine whether the 

voter has clearly expressed a desire for some form of representation.  If the Board decides that it 

must engage in such subjective analysis to determine whether to disqualify some otherwise valid 

votes for representation, the Board, to be evenhanded, should also determine whether non-voters 

were improperly influenced by management into not returning a ballot, for example, which is 

something that the Board typically does not do. 

In short, the confusing and subjective standards introduced by this rule change are 

unnecessary, and will lead to unnecessary and avoidable questions concerning the Board’s 

neutrality in the election process.  UTU and BLET believe that the Board’s existing rules and 

practice in this area are sound, well understood, and have served the Board and the parties well 

for many years.  They should not be changed. 

Conclusion.  UTU and BLET ask the Board to reconsider its proposals to change Rule 

19.701 and Rule 13.304-2(5) and withdraw them.  BLET and UTU also ask the Board to 

interpret Rule 9.2 in the manner suggested by these parties.  In addition, UTU and BLET adopt 

and incorporate by reference the arguments made by the AFL-CIO’s Transportation Trades 

Department in its comments submitted in this proceeding regarding the NMB’s proposed 

changes to the Representation Manual. 
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Respectfully, 

 

_________________________ _________________________ 

Harold A. Ross, Esquire Daniel R. Elliott, III 

23195 Stoneybrook Drive Associate General Counsel 

North Olmsted, OH 44070 United Transportation Union 

 14600 Detroit Avenue 

 Cleveland, Ohio 44107 

 

Counsel for Brotherhood of Locomotive Counsel for United Transportation 

Engineers and Trainmen Union 
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